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LIPEZ, CGrcuit Judge. Seven Provinces | nsurance Conpany,

Ltd., appeals from a judgnent in favor of the Conmmercial Union
| nsurance Conpany. The district court found for Conmmercial Union
onits clains that Seven Provi nces breached a rei nsurance contract
and commtted an unfair trade practice in violation of

Massachusetts General Laws Chapter 93A ("93A"). See Commercia

Union Ins. Co. v. Seven Provinces Ins. Co., 9 F. Supp. 2d 49 (D

Mass. 1998). W affirm
I

In the 1960s, Enpl oyers' Surplus Lines I nsurance Conpany
("ESLIC') issued several insurance policies to Teledyne, |Inc.
("Tel edyne"), a California manufacturing conpany. ESLIC covered a
portion of the risk that it faced fromone of those policies ("the
sem conductor policy") by purchasing a facultative reinsurance
certificate from Seven Provinces."

Al t hough the particulars are somewhat nore conplicated,
the facultative reinsurance certificate essentially provided that
if Teledyne filed a valid claimw th ESLI C under the sem conduct or
policy for up to $450,000 in excess of the first $50,000 of |oss,

Seven Provinces would reinburse ESLIC for half of the covered

"Rei nsurance i s a contractual arrangenment whereby one i nsurer
. transfers all or a portion of the risk it underwites . . .
to another insurer . . . ." Barry R Ostrager & Thomas R Newnan,
Handbook on Ins. Coverage Disputes 8§ 15.01[a], at 776 (9th ed.
1998) . Whereas facultative reinsurance covers the risk that an
I nsurer bears with respect to a specific policy, treaty reinsurance
cedes the risks that an insurer carries on any nunber of policies
within a designated line of its underwiting business. See id.
§ 15.03[a], at 780-81.
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anmount, up to $225, 000. The policy also contained a "net

retention"” provision that restricted ESLIC s ability to purchase
additional reinsurance to cover the other half of the potential
exposure--that is, the remaining $225,000 of a $450, 000 | oss:

Bei ng a rei nsurance of and warranted same NETT

rate, terns and conditions as and to follow

the settlenents of the EMPLOYERS  SURPLUS

LI NES | NSURANCE COVMPANY and that the | ocal

office of the said Conpany retains during the

currency of this I nsurance  at | east

$225, 000. 00 BEI NG 50% OF $450, 000. 00 EXCESS

$50, 000. 00 COVBINED SINGLE LIMT (subject to

reducti on by any general excess | 0oss or excess

cat astrophe reinsurance whether effected by

the head office or local office of the

Conpany) on the identical subject matter and

risk and in identically the sane proportion on

each separate part thereof, but in the event

of the retained line being | ess than as above,

[ESLIC s] lines to be proportionally reduced.

In 1982, Tel edyne di scovered environnental contam nation
at several of its plants and filed clains with its insurers to
cover the resulting liability. In 1993, ESLIC s successor in
interest, Commercial Union, settled its share of these clainms for
$2.2 million.? After concluding that $843,000 of the $2.2 nillion
settlenent pertained to environnental contam nation at the site
that was covered by the sem conductor policy, Conmercial Union
billed Seven Provinces for $225,000 as its half of the first
$450,000 of the loss in excess of $50,000. O the remaining
$225,000 of the $450,000 portion of the |oss, Comercial Union
billed $180,000 to a pool of reinsurers fromwhomit had purchased

gquota share treaty reinsurance.

’As a matter of convenience, we will refer to Commercial Union
instead of to its predecessor in interest, ESLIC

-3-



Because Commerci al Union could not produce a copy of the
reinsurance certificate, Seven Provinces initially questioned
whet her a reinsurance agreenent exi sted between themat all. Once
proof of a reinsurance rel ationship was di scovered, Seven Provinces
rai sed other defenses to coverage, including the argunent that by
ceding $180,000 of its potential exposure through quota share
treaty reinsurance rather than retaining its entire share of the
ri sk, Comrercial Union violated the net retention provision in the
policy.

Frustrated at its inability to obtain redress, Commerci al
Union filed this lawsuit in May 1995, all eging that Seven Provi nces
was obligated to provide $225,000 i n rei nsurance coverage and t hat
its conduct constituted an unfair or deceptive business practice
under Chapter 93A. After a bench trial, the district court ruled
in Commercial Union's favor, finding (1) that Seven Provinces
shoul d have provi ded coverage; and (2) that its bad-faith conduct
in failing to do so violated 93A and warranted the inposition of
doubl e damages and attorneys' fees. See 9 F. Supp. 2d at 66, 70.
Thi s appeal foll owed.

Bef ore reaching the nerits, we nust consider Comerci al
Union's claimthat Seven Provinces' appeal is untinely.

Under Rul e 4 of the Federal Rul es of Appellate Procedure,
"a notice of appeal in a civil case nust be filed within thirty
days of entry of the judgnent or order from which the appeal is

taken." See Piazza v. Aponte Roque, 909 F.2d 35, 38 (1st Gr.
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1990). Commercial Union contends that we | ack jurisdiction to hear
this case because the district court ruled inits favor on June 15,
1998, and Seven Provinces failed to note its appeal until February

24, 1999. See Scola v. Beaulieu Welsbeke, N.V., 131 F.3d 1073,

1074 (1st CGr. 1997) (observing that the "30-day tine |limt is
mandatory and jurisdictional™ (internal quotation marks omtted)).

Cenerally speaking, appellate review is available only
for "final decisions”" fromthe |ower federal courts. 28 US.C

8§ 1291. In all but a few situations, see, e.q., id. 8§ 1292

(granting limted jurisdictionto hear interlocutory appeal s); Fed.
R Cv. P. 23(f) (authorizing discretionary appeals of class
certification orders), a party cannot initiate an appeal until a
"final decision" has been rendered--that is, "'one which ends the
litigation on the nerits and | eaves nothing for the court to do but

execute the judgnent.'" Budinich v. Becton Dickinson & Co., 486

U S 196, 199 (1988) (quoting Catlin v. United States, 324 U S

229, 233 (1945)). The tineliness of the instant appeal, therefore,
turns on whether the district court's entry of judgnent on June 15,
1998, constituted a "final decision" within the neaning of § 1291.
We conclude that it did not.

Al t hough the district court's entry of judgment resol ved
nost of the issues in the case, its opinion and order specified
that there was nore to be done before the lawsuit was over. The
court reserved jurisdiction to decide "the appropriate date and
rate for cal cul ating pre-judgnent interest” and ordered the parties

to submt further briefs on these issues. Unlike a collatera
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cal cul ation of costs or attorneys' fees at the end of a case,?® the
determ nati on of when pre-judgnent interest began to run required
the court to determ ne when Seven Provi nces shoul d have recogni zed
its contractual obligation to provide Comrercial Union wth
rei nsurance coverage. Because "[t]hese considerations [were]
intertwined in a significant way wth the nmerits of [Comerci al
Union's] primary case as well as the extent of [its] damages,"” the
district court's June 15, 1998 decision to rule in Conmmercial
Union's favor could not be considered a "final decision,” and an
appeal could not be filed, until pre-judgnent interest had been
deci ded. Osterneck, 489 U S. at 176.

It was not until October 16, 1998, that the district
court ruled on the question of pre-judgnent interest and i ssued an
anmended j udgrment that conclusively resolved the nerits of the case.
Seven Provinces responded by filing a tinely notion for
reconsi deration pursuant to Rules 52(b) and 59(e) of the Federal
Rul es of Civil Procedure. The court denied that notion on January

26, 1999, and Seven Provinces noted its appeal within thirty days

]in an earlier case, we |likened the deternination of pre-
judgment interest to the taxation of costs, the award of attorneys'
fees, and other collateral orders that do not affect the finality
of a judgnment for the purposes of appeal. See Al nman v. Taunton
Sportswear Mg. Corp., 857 F.2d 840, 844 n.4 (1st Cr. 1988).
Since then, the Suprenme Court has indicated that pre-judgnment
I nterest actually "serves to 'renedy the injury giving rise to the
[underlying] action," . . . and in that sense is part of the nerits
of the district court's decision.” Osterneck v. Ernst & Wi nney,
489 U. S. 169, 176 n.3 (1989) (quoting Budinich, 486 U S. at 200)
(alteration in original). Even if our opinion in A man renmains
valid in other respects, the Osterneck decision nore closely
controls the issue at hand and nakes clear that the district
court's June 15, 1998, ruling was not a "final decision”™ within the
meani ng of 28 U . S.C. § 1291.
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thereafter, on February 24, 1999. As such, the case is properly
bef ore us.

Onthe merits, we nmust first address the district court's
conclusion that Seven Provinces should have provided Commercia
Union wth reinsurance coverage. The district court's
interpretation of the reinsurance agreement requires de novo

revi ew. See Ferrara & Di Mercurio, Inc. v. St. Paul Mercury Ins.

Co., 169 F.3d 43, 49 (1st Cr. 1999). |If the policy is anbi guous,

we mnust consider the intentions of the parties, see Marston v.

Anerican Enployers Ins. Co., 439 F.2d 1035, 1040 (1st Gr. 1971),

based on the facts as the district court found them see United

States Liab. Ins. Co. v. Selman, 70 F.3d 684, 687 (1st G r. 1995).

W will defer to those factual findings unless they were clearly
erroneous. See id.

Under Massachusetts | aw, Commercial Union had the initial
burden to prove that it had suffered a loss within the scope of its
rei nsurance coverage. See id. at 688. This prima facie case was
easi |y established because (1) Conmmercial Union paid Tel edyne $2.2
mllionto settle environnental contam nation clains under a nunber
of different insurance policies; and (2) at |east a portion of the
settl enent covered | osses under the sem conductor policy that Seven
Provi nces had agreed to reinsure. Under these circunstances, a
threshol d basis for reinsurance coverage was sufficiently clear.
As a result, Seven Provinces had to raise a valid defense to

coverage by, for exanple, showing that an exclusion in the
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rei nsurance agreenent applied or that Conmercial Union had failed
tofulfill a condition precedent toits recovery under the terns of
the policy. See id.

Seven Provinces clainmed that its obligation to provide
cover age shoul d have been reduced because Commerci al Uni on vi ol at ed
the net retention provision in the reinsurance agreenent by cedi ng
part of its share of the potential exposure to quota share treaty
reinsurers.* More specifically, because Commrercial Union had
obt ai ned addi tional reinsurance to cover $180,000 of its $225, 000
share of the risk from the Tel edyne sem conductor policy, Seven
Provi nces sought to have its own liability |owered by the sane
amount, for a resulting obligation of $45, 000.

As the district court observed, however, see 9 F. Supp.
2d at 53-54, the neaning of the net retention provision in the
facultative reinsurance certificate was far fromclear. Al though
the policy called for Seven Provinces' liability to be
"proportionally reduced” to the extent that Commercial Union's
"l ocal office" retained | ess than "$225,000.00 [of risk] BEING 50%
OF $450,000. 00 EXCESS $50,000.00 COWBINED SINGLE LIMT," it
permtted Conmercial Union to obtain "general excess | oss or excess
cat astrophe reinsurance whether effected by the head office or
| ocal office of the Conpany” w thout violating the net retention
requirenent. In other words, while the policy restricted

Commrer ci al Union fromusing sone forns of reinsurance to cover its

*Al t hough Seven Provinces raised other defenses to coverage
before the district court, as we explain below in connection with
the 93A claim it only presses the net retention issue on appeal.
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residual share of the risk of loss, other fornms of additiona
rei nsurance were perm ssible.

The policy attenpted to define the types of additional
rei nsurance that Conmercial Union could have wi thout violating the
net retention provision--that is, "general excess |o0ss or excess
catastrophe reinsurance."” Al though "excess of |oss reinsurance"
was a termof art that referred to a particular kind of coverage,
the parties acknowl edged that "general excess |o0ss or excess
cat astrophe reinsurance" apparently was not a common termin the
industry. See, e.qg., Ostrager & Newran, supra, 8§ 15.02-03, at 777-
83 (describing various classes and subclasses of reinsurance,
i ncludi ng "excess of |oss" coverage, w thout nentioning "general
excess |oss or excess catastrophe"” policies). Under these
circunstances, the facultative reinsurance certificate was
anbi guous as to whether Commercial Union could use quota share
treaty reinsurance to cover its share of the risk of loss or
whet her doing so would violate the net retention requirenent and
entitle Seven Provinces to a concomtant reduction in its coverage
obl i gation

In the face of this anbiguity, the district court
properly considered extrinsic evidence to determne what the
parties meant by the phrase "general excess |o0ss or excess

cat astrophe reinsurance.” See Affiliated FM 1Ins. Co. V.

Constitution Reins. Corp., 626 N. E.2d 878, 881 (Mass. 1994) ("[T] he

primary objective [is] that a contract is to be construed to

reflect the intention of the parties."). Because the policy was
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several decades old, evidence of the parties' actual intent was
unavai |l abl e, but each side proffered an expert who worked in the
I nsurance business and could testify to what the terns in the
policy nust have neant in light of industry practice. See id.
("Where, as here, the contract | anguage i s anbi guous, evi dence of
trade usage is admssible to determine the neaning of the

agreenment."); cf. Samuel Hazard's Admr v. New Engl and Marine |Ins.

Co., 33 U.S. 557, 586 (1834) ("[T]he ternms of the application are

to be understood according to the ordi nary sense and usage of those

terms . . . unless the underwiter knows that a different sense and
usage prevail . . . [or] that the [insured] uses the words in a
di fferent sense and usage . . . .").

Seven Provi nces' expert, Austin Thornton, argued that the
phrase "general excess |oss or excess catastrophe reinsurance"
probably was meant to prohibit Commercial Union from using quota
share treaty reinsurance and to permt only the use of additiona
"excess | oss" or "excess catastrophe” coverage. Thornton admtted,
however, that reasonable mnds could differ on this issue, and
Commercial Union's expert, GCeorge CGottheiner, took the opposite
view of the policy |anguage. Gottheinmer explained (1) that
i ndustry custom long has pernmitted treaty reinsurance on a risk
insured by a facultative certificate absent unequi vocal | anguage to
the contrary; (2) that because the facultative certificate only
inmposed a net retention requirenent "on the identical subject
matter and risk and inidentically the sanme proportion,” it did not

preclude the use of a qualitatively different kind of additional
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coverage such as quota share treaty insurance; and (3) that while
the contract was anbiguous, it probably was neant to authorize
"general" as well as "excess of |oss" reinsurance--in which case
the use of quota share treaty reinsurance would have been
perm ssible without triggering a reduction in coverage.

Al though the district court acknow edged that Seven
Provi nces' expert had presented a pl ausi bl e expl anati on of what the
net retention requirenment neant, it found that Comrercial Union's
expert had provided a nore credible interpretation of the rel evant
| anguage. See 9 F. Supp. 2d at 56. In support of this finding,
t he court enphasi zed that CGotthei mer had nore extensive experience
in the reinsurance industry than Thornton, that his testinony
remai ned consistent on direct and cross-exam nation, and that
Got t hei mer expl ai ned hi s reasoni ng nore conprehensively in |ight of
t he | anguage of the policy, the principles behind underwiting, and
the practices of the industry. See id. The court also explained
t hat Thornton had been involved in this dispute | ong before it cane
to court and therefore m ght have developed a bias in favor of
Seven Provinces, while Cottheinmer was an outside expert whose
relationship with Comrercial Union was | ess entrenched. See id.

In other words, after recognizing the anbi guous | anguage
of the facultative reinsurance certificate, and after considering
two pl ausi bl e expl anati ons of what that |anguage nmeant, the court
chose one expl anati on over another based on its assessnent of the
credibility of the witnesses. Although Seven Provinces disputes

that assessnent and has attenpted to clarify what its insurance
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expert was trying to say, we cannot say, after a careful review of
the record, that the district court commtted clear error in
crediting Gottheiner's views over Thornton's and consequently
finding for Conmercial Union on the issue of coverage. "[When the
district court's [interpretation of an anbiguous contractua
provision] rest[s] not on plain neaning but on . . . extrinsic
evidence as to the parties' intent . . . appellate review proceeds

under the 'clearly erroneous' standard,” United States Liab., 70

F.3d at 687, and "[w] here there are two perm ssible views of the
evi dence, the factfinder's choice between them cannot be clearly

erroneous," Anderson v. City of Bessener Cty, 470 U S. 564, 574

(1985).
|V

W nust al so determ ne whether the district court erred
I n concl udi ng that Seven Provi nces's conduct constituted an unfair
trade practice under Massachusetts law. See Mass. Cen. Laws ch.
93A, 88 2, 11. The district court's factual findings are revi ewed
for clear error and its conclusions of |aw are reviewed de novo.

See Arthur D. Little, Inc. v. Dooyang Corp., 147 F.3d 47, 54 (1st

Cir. 1998). "Although whether a particular set of acts, in their
factual setting, is unfair or deceptive is a question of fact, the

boundaries of what may qualify for consideration as a c. 93A

violation is a question of law" Schwanbeck v. Federal - Mogu
Corp., 578 N E. 2d 789, 803-04 (Mass. App. C. 1991) (internal

citation omtted), rev'd on other grounds, 592 N E. 2d 1289 (Mass.

1992) .
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Chapt er 93A proscri bes those engaged in trade or conmerce
from enmploying "[u]nfair nethods of conpetition and unfair or
deceptive acts or practices" in business transactions. Mass. Gen.
Laws ch. 93A, 8 2. It was "designed to encourage nore equitable

behavior in the marketplace.” Arthur D Little, 147 F.3d at 55.

Even so, it "does not contenplate an overly precise standard of
ethical or noral behavior. It is the standard of the comrercia
mar ket pl ace.” Ahern v. Scholz, 85 F.3d 774, 798 (1st Cir. 1996).
To trigger liability under 93A, courts have said that the conduct
in question "nmust attain a level of rascality that would raise an
eyebrow of soneone inured to the rough and tunble of the world of

commerce," Quaker State Ol Ref. Corp. v. Garrity Gl Co., 884 F. 2d

1510, 1513 (1st Cir. 1989); have "an extortionate quality that

gives it the rancid flavor of unfairness,” Atkinson v. Rosenthal,

598 N. E. 2d 666, 670 (Mass. App. C. 1992); or fall ""within at
| east the penunbra of sone common-law, statutory, or other
establ i shed concept of unfairness' or [be] 'immoral, unethical

oppr essi ve or unscrupul ous,'" Canbridge Plating Co. v. Napco, Inc.,

85 F.3d 752, 769 (1st Cir. 1996) (quoting PMP Assocs., lnc. v.

d obe Newspaper Co., 321 N E. 2d 915, 917 (Mass. 1975)). These

traditional formrmulations of the standard for 93A liability are
not ably i nprecise. I ndeed, the Massachusetts Suprene Judicia
Court has nowsaid that "[w] e view as uninstructive phrases such as
"l evel of rascality' and 'rancid flavor of unfairness' in deciding
questions of unfairness under G L. ¢c. 93A. W focus on the nature

of chal | enged conduct and on the purpose and effect of that conduct
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as the crucial factors in nmking a GL. 93A fairness

determ nation." Mssachusetts Enpl oyers I ns. Exch. v. Propac- Mass,

Inc., 648 N E 2d 435, 438 (Mass. 1995) (internal citations
omtted).

A nmere breach of contract does not constitute an unfair
or deceptive trade practice under 93A, see Ahern, 85 F.3d at 798,
unless it rises to the | evel of "comrercial extortion” or a simlar

degree of cul pable conduct, Anthony's Pier Four, lInc. v. HBC

Assocs., 583 N E. 2d 806, 821 (Mass. 1991). For exanple, we upheld
a finding that a defendant viol ated 93A by w t hhol di ng paynent and
"stringing out the process" wth the intent to "force [the

plaintiff] into an unfavorable settlenent.” Arthur D. Little, 147

F.3d at 55-56. Simlarly, the Massachusetts Appeals Court upheld
a finding of 93A liability for extortionate conduct when a
def endant raised "specious defenses" to paynent and engaged in
"foot draggi ng" and "a pattern of stringing [the plaintiff] along.”

Community Builders, Inc. v. Indian Mtorcycle Assocs., 692 N E. 2d

964, 978-79 (Mass. App. Ct. 1998).

An insurance carrier "which in good faith denies a claim
of coverage on the basis of a plausible interpretation of its
i nsurance policy is unlikely to have commtted a violation of G L.

c. 93A." @il ezian v. Lincolnlns. Co., 506 N E.2d 123, 127 (Mass.

1987). But "unlikely" does not nmean "never." The possession of a
pl ausi bl e def ense does not automatically preclude a finding of a
93A viol ation; the defense nust be clearly articul ated and asserted

in good faith. See Arthur D. Little, 147 F. 3d at 56.
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Conmmercial Union claimed that Seven Provinces violated
93A by its overall pattern of conduct during the period fromthe
submi ssi on of the $225, 000 Tel edyne rei nsurance bill in August 1993
to the trial in January 1998. The district court concluded that
"[a]l though Seven Provinces' objections to paynent bore the
hal | marks of bad faith alnbst fromthe outset,” 9 F. Supp. 2d at
70, its conduct was only egregi ous enough to warrant 93A liability
in the period after the facultative reinsurance certificate was
di scovered in August 1995. On appeal, Seven Provinces argues that
it did not violate 93A at any tine. Its principal argunent is that
its interpretation of the net retention provision, discussed above,
was pl ausi bl e, and that this plausible defense shields it from93A
liability.®> [If Seven Provinces had asserted the net retention
defense in good faith as the basis for the denial of coverage, it
m ght be right. The detailed factual findings of the district
court, however, tell a different story.

In the post-August 1995 period, the court found that
Seven Provinces never comuni cated to Commercial Union a decision
to deny coverage. Instead, it engaged in a pattern of "evasiveness

and obstructionism™" id. at 63, without ever refusing to pay. This

°Seven Provinces also argues that it cannot be held liable
under 93A because the case was in litigation fromMy 1995 onwards,
i.e., for the entire period after the facultative certificate was
di scovered in August 1995. This contention is without nerit. It
Is settled |l aw that conduct during litigation can constitute a 93A
vi ol ati on. See Schubach v. Household Finance Corp., 376 N E 2d
140, 141-42 (Mass. 1978); see also Refuse & Envtl. Sys., Inc. v.
Industrial Servs. of Anerica, Inc., 932 F.2d 37, 43 (1st Cir. 1991)
(stating that "bringing [a] lawsuit in spite of the evidence" can
be a 93A violation).
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finding is anply supported by the record, especially the testinony
of Seven Provinces's Martin Rebi sz, who was in charge of handling
Commercial Union's claim The court specifically found that it
"did not find credible Rebisz's denial that Seven Provinces had
del i berately avoided conmng to a decision on whether to pay CU s
bill." [Id. at 64. This avoidance continued through the trial
"Rebi sz evaded the direct issues of whether he believed Seven
Provi nces was obligated to CU and, if so, for how nuch." 1d.
| nst ead, Rebisz said that Commercial Union could be owed "anyt hi ng
from $225,000 to nothing," an answer the court justifiably found
exasperati ng because "Seven Provinces had at no tine since the fac.
cert. had been found offered any argunent that there was a valid
defense to the entire bill." 1d. The court also found that "the
length of time that has el apsed without Seven Provinces comng to
a deci sion on whether to pay"--al nost two and a half years fromthe
di scovery of the facultative certificate to the trial--"is far
out si de normal industry practice,"” id. at 65, which Rebisz admtted
is to pay reinsurance clainms within ninety days.

The court further found that Seven Provinces pursued its
del i berate avoi dance strategy by raising a series of "constantly
shifting defenses and objections to paynent." 1d. at 64. One of
these defenses was Seven Provinces's interpretation of the net
retention provision, an interpretation that the court found
"plausible.” 1d. at 56. Even under this interpretation, however,
Seven Provi nces woul d have owed Conmer ci al Uni on $45, 000- - an anount

that it never paid. Moreover, instead of being asserted as a
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reason to refuse coverage, this plausible defense was rai sed al ong
with three others which were not plausible. Forenpost anong these
was a challenge to Cormercial Union's allocation of the Tel edyne
settlement anong various sites and policies. Seven Provinces
repeat edl y demanded expl anati ons of Commercial Union's allocation
deci sions even though Conmercial Union had provided a full and
convi nci ng expl anation fromthe start and repeated it consistently.
At trial, Seven Provinces devoted nuch effort to offering
alternative allocations of the settlenent. The court supportably
called this effort "di singenuous,"” id. at 64, noting that under the
| aw of reinsurance the allocation could only be challenged on
grounds of bad faith or wunreasonabl eness. Seven Provinces
presented "no evidence" of such grounds. Id. at 60. In the
absence of such evidence, the fact that alternative allocations
were "possible,” id. at 59, was legally irrelevant.

In a variant on its spurious allocation defense, Seven
Provi nces chal | enged Conmercial Union's failure to allocate any of
the settlenent to a "difference in conditions” policy it had i ssued
to Tel edyne, even though Tel edyne had never nade a claimon this
policy and it was generally understood to be inapplicable to
hazardous waste clains. Seven Provinces raised this argunent as
early as 1995. Despite Commercial Union's clear explanations,
Rebi sz continued to raise it up to and including the time of trial
--not, the court's findings suggest, with any prospect of success
(Seven Provinces's own expert dism ssed the argunent), but as one

nore aspect of the "noving target" strategy. 1d. at 64.
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Perhaps the nost egregious nanifestation of this
obstructioni st strategy occurred when Seven Provinces clained for
the first tine at trial that coverage for the underlying hazardous
waste claim was barred by the "owned property” exclusion in the
Tel edyne policy. This argunment was plainly barred by the "foll ow
the settlements"” doctrine that was witten into the facultative
certificate. |Its use at trial was further confirmation of Seven
Provinces's bad-faith pattern of constantly shifting objections to
paynment. On this point, as on all aspects of the noving target
strategy, the district court's factual findings are well-supported
by the record, including the testinony at trial and the vol um nous
correspondence between the parties.®

The district court further found that Seven Provinces's
strategy of constantly shifting defenses was intended to pressure
Commercial Union into a settlenent. "I find that Seven Provi nces'
intent inits dealings with CU was to delay and object to paynent
so that CU woul d conprom se the Tel edyne bill and agree to a gl obal
commut ation of all the business between the parties." 1d. at 65.
Since the "global comutation” was only pressed before August 1995,
it could not be a substantive basis for 93A liability because of

the court's determnation that 93Aliability was only warranted for

®Nor are the court's findings regarding Seven Provinces's
shifting defenses undermned by the fact that its expert, Austin
Thornton, testified in support of sonme of those defenses. As the
court pointed out, Thornton's credibility was suspect because he
was involved in the case since early 1995 and hardly qualified as
impartial. See 9 F. Supp. 2d at 56. It is one thing to rely in
good faith on the advice of outside consultants; it is quite
another to suggest that an insurer insulates itself from 93A
liability merely because a hired expert maps its battle plan.
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Seven Provinces's conduct after the discovery of the facultative
rei nsurance certificate. Nevertheless, the court was entitled to
rely on evidence of Seven Provinces's bad faith in the period

before the facultative certificate was found in assessing its

i ntentions thereafter. Mor eover, Seven Provinces's attenpts to
force a settlenent of the Teledyne bill continued after August
1995, even to the tinme of trial. The court's findings about Seven

Provinces's intent were based in |arge part on the testinony of its
own witnesses. "Thornton testified that the purpose of presenting
the alternative allocations to CU was strategic: to lead to a
negotiated conpromse." 1d. at 59-60. "Rebi sz mai ntai ned that
Seven Provinces was not refusing to pay, but nerely would prefer to
medi ate or arbitrate in an attenpt to conpromse the bill." 1d. at
64. '

Havi ng concl uded that the district court's 93A findings
are not clearly erroneous, we nmust next determ ne if those findings
are legally sufficient to support the inposition of 93A liability.
As noted, a 93A fairness determ nation focuses on the nature

pur pose, and effect of the chall enged conduct. See Mass. Enpl oyers

Ins. Exch., 648 N E 2d at 438. Seven Provinces's conduct was

unfair in nature--raising a series of constantly shifting defenses

To be sure, we understand that negotiations are part and
parcel of the settlenent of insurance clains. In nost instances,
negoti ati ons--even hard-line negotiations--will not subject aparty
to 93A liability. There is a |line, however, that divides run-of-
the-m |l negotiating tactics from those that border upon the
extortionate. The evidence of a pattern of evasiveness and the
district court's well-docunmented findings place Seven Provinces's
tactics on the "wong" side of this |ine.
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while never coming to a decision about coverage; in purpose--to
force a settlenment of Conmercial Union's claimregardless of its
nmerits; and in effect--causing, at great expense to Conmercia
Union, a delay of over three years from discovery of the
facultative certificate to final judgnment (and over five years from
the initial billing).?

"We enphasi ze that this case did not involve a good faith
di spute over billing or a sinple breach of contract, each of which

is aninsufficient basis for 93Aliability.” Arthur D Little, 147

F.3d at 55. W enphasize, too, that this case did not involve a
party whose only mscue was to decide (incorrectly, as matters
turned out) to let the courts resolve a good faith di sagreenent or
to rely mstakenly on faulty |l egal argunentation. |nstead, Seven
Provi nces's conduct--raising nultiple, shifting defenses (many of
them insubstantial) in a lengthy pattern of foot-dragging and
stringing Commercial Union along, with the intent (as its own
W tnesses admtted) of pressuring Conmercial Union to conpronise
its claim-had the extortionate quality that marks a 93A

viol ation.?®

8Comercial Union's attorneys' fees of $234, 702. 08, as awar ded
by the district court under 93A, exceeded its $225, 000 rei nsurance
claim |If 93A recovery were denied, therefore, Commercial Union
woul d suffer a net |oss from having brought a neritorious claim

From this discussion it should be clear that we do not
suggest, as the dissent says we do, that Seven Provinces was
obligated to pay Commercial Union's claimin full as soon as the
facultative certificate was found. Seven Provinces was obli gat ed,
however, to deal with Commercial Union in good faith. The district
court supportably found, as detail ed above, that Seven Provinces's
course of conduct after August 1995 was marked by bad faith. It is
only by ignoring these findings--in particular, the finding that
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| mportantly, Seven Provinces's actions also fell within

an "established concept of unfairness." Canbridge Plating Co., 85

F.3d at 769. As the district court explained, reinsurance
rel ati onshi ps are governed by the traditional principle of "utnost
good faith" ("uberrima fides"). See 9 F. Supp. 2d at 69; see also

Conpagni e de Reassurance D Ile de France v. New Engl and Reins

Corp., 57 F.3d 56, 72 (1st GCr. 1995). "Unost good faith

requires a reinsurer to indemmify its cedent for |osses that are
even arguably within the scope of the coverage reinsured, and not
to refuse to pay nerely because there may be another reasonable
interpretation of the parties' obligations wunder which the

reinsurer could avoid paynent." United Fire & Cas. Co. .

Arkwright Mut. Ins. Co., 53 F. Supp. 2d 632, 642 (S.D.N. Y. 1999)

(citing Christiana Gen. Ins. v. Geat Am Ins. Co., 979 F.2d 268,

280-81 (2d Cir. 1992)); see also Wite v. Western Title Ins. Co.,

710 P.2d 309, 316-17 (Cal. 1985) (holding that fiduciary
rel ati onshi p between insurer and insured does not term nate when
litigation comrences). The court noted that Comrercial Union's
expert "testified to the traditional nores of the industry: that
reinsurance is 'an honorabl e engagenent,' in which 'gentlenen's
agreenents' were secured by a handshake. Under this view, the
reinsurer and the reinsured are 'partners,' who owe each other a
duty of 'utnost good faith.'"™ 9 F. Supp. 2d at 69. Viewed in |ight

of the exacting standard of uberrina fides, Seven Provinces's bad

Seven Provinces never communi cated to Commercial Union a decision
to deny coverage--that the dissent can conclude that the court
erred in inposing 93A liability.
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faith tactics were wholly alien to the usual course of dealings
bet ween an insurer and a reinsurer, and thus were even nore clearly
renmoved from an ordinary breach of contract. The district court
did not err in concluding that these tactics to avoid reinsurance
liability were "unfair"™ within the neani ng of 93A

Af firned.

CONCURRI NG DI SSENTI NG OPI Nl ON FOLLOWS

STAHL, G rcuit Judge, concurring in part and dissenting

in part. Although | agree with the nmajority that this appeal is

properly before us, see ante Part Il, and that Seven Provinces
shoul d have provided Comercial Union with reinsurance coverage,
see ante Part I[Il, | believe that the district court erred in
finding that Seven Provinces' conduct warranted liability under
93A. Thus, with respect to Part IV of the majority opinion, |
respectful ly dissent.

Massachusetts courts have held, wthout fail, that
Chapter 93A does not apply to a nere breach of contract. See

Ahern v. Scholz, 85 F.3d 774, 798 (1st Cr. 1996) (citing Pepsi-

Cola Metro. Bottling Co. v. Checkers, Inc., 754 F.2d 10, 18 (1st

Cir. 1985)). 1In the context of insurance, while a carrier may not
stubbornly refuse to pay a claim once liability has becone

“reasonably clear,” it can continue to deny coverage based upon a

“plausible interpretation” of a policy wthout violating 93A
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Ferrara & Di Mercurio, Inc. v. St. Paul Mercury Ins. Co., 169 F. 3d

43, 56 & n.23 (1st Cr. 1999). The assertion of a reasonable
defense to coverage does not constitute an unfair settlenent
practice even if the basis for that defense turns out to be wong.

See Premer Ins. Co. v. Furtado, 703 N E. 2d 208, 210 (Mass. 1998).

Wth these considerations in mnd, |let us exam ne the
facts as the district court found them The court predicated the
i mposition of 93A liability on Seven Provinces' purported pattern
of delay in handling Commercial Union's claimfor coverage. The
court observed, for exanple, that upon receiving an initial demand
for coverage in August, 1993, a “pattern qui ckly devel oped by which
[ Comrercial Union] would seek paynment . . . and Seven Provinces
woul d respond only after sone del ay, and then by requesting further

information.” Commercial Union Ins. Co. v. Seven Provinces Ins.

Co., 9 F. Supp. 2d 49, 60 (D. WMass. 1998). But then, after
criticizing Seven Provinces' conduct since August, 1993, the
district court concluded that 93A liability was unwarranted until
after August, 1995. This inconsistency -- between the period of
time for which the court assail ed the conpany's conduct, see id. at
65 (“Seven Provinces has del ayed paynent for over four years after
receiving the bill, and over two years since locating the
[facultative reinsurance certificate].” (enphasis added)), and t he
period of tinme for which the court actually found a 93A violation
to have occurred -- requires us to scrutinize the 93A ruling.

Bet ween August, 1993 and August, 1995, Seven Provinces

was entitled to question its obligation to provide reinsurance
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coverage because the very existence of a reinsurance relationship

was unclear. As the district court acknow edged, Seven Provinces

had “legitimate reasons” to doubt whether a reinsurance
rel ationship actually existed at all. [d. at 70. By the tine the
facultative reinsurance certificate was found, litigation already

was underway and Seven Provinces was entitled to raise any
reasonabl e defenses to coverage that enmerged fromthe terns of the
policy. Anmong these defenses, Seven Provinces argued (1) that
Commercial Union's allocation of Iliability anong its Tel edyne
policies inflated the anmobunt of loss that this particular
rei nsurance agreenment covered, and (2) that Conmercial Union's use
of quota share treaty reinsurance violated the net retention
requirenent in the facultative reinsurance certificate. The
district court conceded that these defenses were, respectively,
“possible,” see id. at 59, and “plausible,” see id. at 56.

Wiile it is true that Seven Provinces' attorney asked
about anot her defense to coverage for the first tinme at trial, he
did so only in the form of a single question about an “owned
property” exclusion in one of the insurance policies. Thi s
guestion did not delay the proceedi ngs because the court curtail ed
the inquiry. \Wen the issue briefly resurfaced later on in the
trial, Conmmercial Union did not object and the court did not
intervene. There nay be litigation strategies that are so abusive
as to warrant 93A liability, but there is no authority for

grounding 93A liability on an attorney's decision “to test the
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waters” briefly when a new i ssue energes during the six-day trial
of a conplicated case.

In any event, Seven Provinces' insurance expert, Austin
Thornton, was prepared to testify and in fact did testify in
support of the conpany's defenses to coverage. Arned with that
expert advice, the conpany proceeded on the reasonabl e belief that

its liability genuinely was unclear. See Ferrara & Di Mercurio,

Inc., 169 F. 3d at 56 (“Insurers are both encouraged and entitled to
rely . . . on the advice of expert consultants in evaluating

liability [on a denmand for coverage].”); see also Van Dyke v. St.

Paul Fire & Marine Ins. Co., 448 N E. 2d 357, 361-62 (Mass. 1983).

Al t hough these defenses to coverage may have taken tine to
litigate, and al t hough none of these defenses ultimately prevail ed,
the record sinply does not suggest that Seven Provinces acted with

the kind of culpability that 93A requires. See Canbridge Plating

Co. v. Napco, Inc., 85 F.3d 752, 769 (1st Cr. 1996).

The majority takes a different view, suggesting that as
soon as the facultative reinsurance certificate was found, Seven
Provi nces shoul d have paid Conmercial Union's claimin full rather
than continuing to raise newissues and questions. |In particular,
the majority contends that it was normatively unfair for Seven
Provi nces to demand addi ti onal docunentation and to ask for further
expl anations once the existence of a reinsurance relationship was
est abl i shed. But if anything, the discovery of the facultative
rei nsurance certificate reasonably justified sonme delay on Seven

Provi nces' part because once the certificate was found, the conpany
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was entitled to pause in order to determ ne whether any other
def enses to coverage appeared fromthe | anguage of the certificate
or fromthe factual circunstances surrounding the claim

The majority cites no authority -- and | know of none --
to support the proposition that a reinsurer nust provi de coverage
infull, without delay, and without [imtation, sinply because sone
kind of policy has been found. |If that were the law, an insurer
could face 93A liability whenever it assunmed coverage pursuant to
a “reservation of rights” letter rather than waiving its defenses
fromthe onset. But that is not the law. Although the reinsurance
i ndustry holds itself to high standards of conduct that weigh in

favor of coverage under the policy in a doubtful case, those

standards do not justify liability under 93A sinply because a

rei nsurer pauses to uncover and to raise a variety of “plausible”
and “possible” defenses to coverage. Moreover, while it is true
that Massachusetts courts mght permt 93A liability when a
plaintiff initiates litigation solely to burden another, see

Schubach v. Household Fin. Corp., 376 N E. 2d 140, 142 (Mass. 1978)

(suggesting that a finance conpany mght violate 93A by suing
debtors in distant jurisdictions so that they would be nore likely
to default), they have stopped short of saying that a defendant
risks 93A liability sinply because it raises a vigorous defense
that fails to succeed on the nerits. The district court erred in
inmposing liability under 93A

Setting aside the facts of this particular case, what

troubl es nme nost about the majority's approach is that it truly has
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no bounds. Although the majority opinion says that “[t]here is a
line . . . that divides run-of-the-m || negotiating tactics from
t hose that border upon the extortionate,” it offers no indication
of where the line should be drawn when inposing 93A liability for
conduct during litigation. Every conmmercial |itigant appearing in
federal court in Mssachusetts nmust now fear that if it raises
pl ausi bl e def enses agai nst a debatabl e clai mrather than agreeing
to pay the claimat the outset, it will risk 93A liability sinply
because it chose to fight and lost. Massachusetts |aw has never
reached that far

For the foregoing reasons, | respectfully dissent with

respect to Part IV of the mgjority opinion.
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